PERFORMING RIGHTS – part 2
Performing Rights in Sound Recordings
in South Africa up to 1965
By virtue of section 143 of South Africa’s
Patents, Designs, Trade Marks and Copyright
Act of 1916, the British Copyright Act of 1911
(hereinafter referred to as “the British Act”)
was made applicable to the Union of South
Africa. In 1932, the organised record industry
suggested that section 19(1) of the British
Copyright Act, had an implied “performing
right” in a sound recording because of the
words: “in like manner as if such contrivances
were musical works”. Since a “performing
right” existed in musical works, logic dictated
that a performing right should exist in a
sound recording.
This view was put to the test in the case of
Gramophone Co Ltd. v Stephen Cawardine &
Co (1934) Ch 450. The court held that section
19(1) did in fact confer a performing right on
the record manufacturer.
In the early days of broadcasting in South
Africa, the licence fee for broadcasting
sound recordings amounted to a few pence
per annum for every licensed listener. In
approximately 1949, the International
Federation of Phonographic Industry (IFPI), i.e.
the representative association of the recording
industry, and the SABC reached an agreement
whereby the SABC would pay the IFPI a fee per
side of a record used in a “spot” programme.
This agreement continued until 1964. In
that year, a Select Committee of Parliament
was appointed to consider a Draft Bill on
copyright. The said Bill had been prepared
along the lines of the (then) recently
adopted Copyright Act of 1956 of the United
Kingdom. Similar to the British Act, the
proposed Bill provided for separate rights
in a “sound recording”. This did not find its
way into the Act. In 1965, the right of record
companies to be remunerated for the use
of their sound recordings was removed by
Parliament at the instance of the government
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of the day and the lobby of commercial users
of recorded music.
The amendment, amongst others, favoured
the South African Broadcasting Corporation
and it has taken the recording industry, and
the South African performer community,
about 40 years to restore a right that should
never have been taken away.

The Copyright Amendment Act, 2002
On 25 June 2002 the Copyright Amendment
Act was promulgated, re-introducing
performance right income, popularly referred
to as “needletime”, after an absence of 37
years. The amendments granted the owners
of copyright in music sound recordings the
exclusive right to do or to authorise the
doing of any of the following acts in the
Republic of South Africa:
• Broadcasting the sound recording.
• Causing the sound recording to be
transmitted in a diffusion service, unless
that service transmits a lawful broadcast,
including the sound recording, and is
operated by the original broadcaster (e.g.
music-on-hold on a switchboard).
• Communicating the sound recording to the
public (e.g. background music played in a
retail outlet, restaurant or shopping centre).
Although owners and performers had been
entitled to be paid by broadcasters and
other users for the commercial use of their
sound recordings since June 2002, there
had been a long delay in implementing
these rights by owners of sound recordings.
The delay had been caused primarily by the
delay in publishing regulations to govern
collecting societies that implement and
administer the right. The process of applying
for accreditation, after the publication of
the regulations, also added to delays in the
implementation of the right.
The copyright owner of the music sound
recording, as defined in this legislation, is the

person that invested in making the sound
recording, being the record company or record
label. The copyright owner of the music sound
recording has an exclusive right to receive a
royalty, but has an obligation to share the royalty
with the performer whose performance(s) is/are
embodied in each sound recording.
In this way, investors in sound recordings
will be remunerated for their investment and
risk in creating new sound recordings that
are used in the course of the third parties’
commercial activities, while performers
will be remunerated for their performance
contributions to those recordings.
The South African Music Performance
Rights Association (SAMPRA) has more than
thirty published tariffs that are applicable
to various categories of use. Details of the
applicable tariffs are available on SAMPRA’s
website (http://www.sampra.org.za), or can
be obtained from SAMPRA’s offices at Suite
4, 150 Bram Fischer Drive, cnr Republic
Road, Randburg. At the beginning of 2008,
SAMPRA representatives embarked on a
national licensing programme and have been
mandated to make contact with all users in
all the relevant usage categories.
The trading names of record companies
and labels that are members of Recording
Industry South Africa (RiSA) and the
copyright owners of the sound recordings,
which may not be broadcast, diffused
or communicated to the public without
payment of a licence fee can be found on the
SAMPRA website. These record companies
and labels own an estimated 95% of music
sound recordings that have been played on
South African radio stations since June 2002,
and that are currently played by broadcasters.
SAMPRA offers users a blanket licence in
respect of all repertoires owned by these
record companies and labels, but is not able
to license music sound recordings that are
owned by non-members of RiSA. All these

features

owners assert their copyright ownership on
all sound carriers, accompanying artwork and
packaging of all sound recordings released
by them. If a user raises a dispute regarding
a licence royalty charged by SAMPRA in
terms of the applicable tariff, the user may
(until such time as the matter is resolved by
the Copyright Tribunal), continue to use the
sound recordings in SAMPRA’s repertoire if
the user pays the licence fee proposed by
SAMPRA into an escrow account.

Auditor’s Responsibility
Non-compliance with the provisions of the
Copyright Act exposes music users to the risk
of litigation. The obligation to pay a royalty,
is a statutory obligation. All accountants
and auditors, as well as trainees, are urged
to ensure compliance by clients that are
music users and need to ensure that these
obligations are provided for in their clients’
financial statements in accordance with
International Auditing Standards.
South African businesses have become
accustomed to making payment of a licence
fee to the Southern African Music Rights
Organisation (SAMRO). There is no connection
whatsoever between SAMRO and SAMPRA.

When you pay SAMRO you pay a royalty
that is intended to go to the composer of
each song you play. When you pay SAMPRA,
you pay a royalty that goes to the artist that
performs the song and to the record company
that has invested in making the recording of
that song by that artist.
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Music makes good business sense.
Recorded music that makes
your business sound.

The communication of sound recordings to the public, the diffusing of sound recordings and the
broadcasting of sound recordings are copyrights which are administered by SAMPRA.
To ensure compliance with International Auditing Standards, Auditors must ensure that their clients make
payment of required copyright royalties to SAMPRA in respect of their usage of music sound recordings.

South African Music Performance Rights Association

0861 SAMPRA
info@sampra.org.za
www.sampra.org.za

Copyright theft is the same as any other theft.
SAMPRA serves the interests of copyright owners of sound recordings, business owners and auditors by
providing a one stop shop to ensure compliance with all legal requirements in respect of the commercial
usage of music sound recordings.

